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THE CONTROVERSY BETWEEN THE FED- 
ERAL RESERVE BANKS AND THE 
STATE BANKS IN CERTAIN RESERVE 
DISTRICTS OVER COLLECTION 
CHARGES. 


Several Federal Reserve Banks, partic- 
ularly those at Richmond and Atlanta, are 
in open warfare against the practice of lo- 
cal state banks charging exchange on all 
checks paid by them to correspondent banks. 
This deduction is called a charge for the 
remission of the proceeds of the check. 
There has always been objection by mer- 
chants to this practice which has been re- 
garded as an unjust toll upon the commerce 
of the country. The principal offenders 
are small country banks, the large city banks 
having for many years declined to make a 
charge for “collection.” 


When the Federal Reserve Bank was or- 
ganized it was distinctly provided in the act 
that “no such charges (for remission) shall 
be made against the federal reserve banks.” 
(Sec. 13.) When the Reserve Banks be- 
gan to handle the collections of its mem- 
ber banks the state banks objected to being 
deprived of the revenue from their “collec- 
tions” and contended that it was not the 
duty of the Reserve Banks to handle such 
collections. But the Reserve Banks in 
several districts insisted upon their right to 
handle such collections and also contended 
that they are not permitted to pay exchange 
or charge for remission. Upon the refusal 
of state banks in several states to make re- 
mission of collections on checks whigh were 
sent to them by the Reserve Banks the 
latter banks adopted the expedient of send- 
ing such checks to agents who presented 
them over the counters of the drawee 
banks. In North Carolina, Georgia and 
other states the state banks have sought in- 
junctions against the Federal Reserve 
Banks to compel them to refrain from 








handling checks for correspondent banks 
otherwise than in the ordinary channels. 


In North Carolina a temporary injunc- 
tion was granted by the state courts with 
the result that many checks sent by foreign 
banks to that state are coming back with 
printed statements by the Federal Reserve 
Bank of Richmond that they are unable to 
present said checks for collection because of 
the restraining order. This order also spe- 
cifically enjoins the Federal Reserve Bank 
“from returning as dishonored, checks 
drawn on the plaintiffs in the suit even 
though such checks have been presented by 
said Reserve Bank to the drawee bank and 
payment demanded and refused.” 


This controversy presents some legal 
phases of interest to lawyers. First, can 
suits against Federal Reserve Banks be re- 
moved to the Federal Courts on the ground 
that said bank is a national corporation and 
said suit is one arising under the laws of 
the United States? Second, are such 
banks permitted to make collections for 
member banks and, if so, can they adopt 
methods of collection which will deprive 
state banks of the customary profit thereon? 
A recent decision by the Circuit Court of 
Appeals (5th Cir.) has decided both of 
these questions in the affirmative. American 
Bank & Trust Co. v. Federal Reserve Bank 
of Atlanta, 269 Fed. 4. 

The difficulty with the question of re- 
moval of such cases to the Federal Courts 


: is in reference to Sec. 24 of the Judicial 


Code, which provides.that “all national 
banking associations established under the 
laws of the United States shall for the pur- 
pose of all other actions against them, real, 
personal, or mixed, and all suits in equity, 
be deemed citizens of the states in which 
they are respectively located.” 

The Court of Appeals held that this sec- 
tion did not apply to Federal Reserve 
Banks for the reason such banks are not 
“national banking institutions” of the kind 
referred to since they do not serve the 


public generally like the national banks. On 


the main point in the case, namely the right 
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of the Federal Reserve Bank to make col- 
lections for non-member banks the Court 
said: if 


“The usage of the complaining banks 
had been to make a deduction from the 
amount of the check in remitting the pro- 
ceeds to cover the so-called “exchange” or 
cost of remitting. This charge could only 
be applied in cases in which the check was 
forwarded through the mails to the drawee 


bank. If the check was presented over the 


counter of the drawee bank, either by the 
payee or his agent, the full amount of the 
check was required to be paid, and the 
drawee bank was defeated in its endeavor 
to collect exchange on it. The purpose of 
the bill was to prevent the Federal Reserve 
Bank from handling checks on appellants 
and on other nonmember state banks, ex- 
cept through the regular channel of corre- 
spondence or clearing. Section 13 of the 
Federal Reserve Act, as amended, pro- 
hibited the Federal Reserve Bank from 
paying for the cost of remission. Conse- 
quently it was disabled from collecting 
through the regular channel from all banks 
which insisted on deducting for the cost of 
remission. In the case of all such banks 
it had the alternatives of not handling their 
checks at all, or of presenting them for 
collection over the counters of the drawee 
banks by agents, express companies, or the 
postal authorities. 


“One contention of the appellants is that 
the Federal Reserve Act prohibited the re- 
serve banks from handling any checks, the 
collection of which entailed any expense, 
to whomsoever payable, and that their en- 
deavor to collect checks by presenting them 
at the counter of the drawee was ultra 
vires, because expense was necessarily in- 
cident to that method. Another contention 
of appellants is that, though the Federal 
Reserve Bank had the lawful right to 
handle such checks, it was making or in- 
tending to make an oppressive use of its 
right, by so exercising it as to amount to 
coercion or duress and with a wrongful 
and malicious motive. If the Federal Re- 
serve Bank had availed itself of the ser- 
vices of the complaining banks in the re- 
mission of the proceeds of checks sert 
them for collection through the mails, in 
view of their known usage to deduct for 
exchange, it would have been liable for the 
reasonable value of such services, except 
for the statutory inhibition against it. The 





purpose of the bill, however, is not to col- 
lect compensation for services rendered 
and to which the banks had a_ property 
right, but to compel the Federal Reserve 
Bank to avail itself of servites which it 
was unwilling to and disabled from accept-* 
ing, by restraining it from using any 
method which did not require the use of 
such services. Complaining banks had no 
property right that was infringed by the 
refusal of the Federal Reserve Bank to 
avail itself of their services in remitting, 
or that a court of equity could be called 
upon to protect. It was under no legal 
duty to accept the services of the com- 
plaining banks, even had there been no 
statutory obstacle to its doing so. It also 
had the legal right to present the checks 
of the complaining banks to them for pay- 
ment singly or in numbers over their coun- 
ters, and it was the absolute duty of the 
complaining banks to pay the full amount 
of such checks without deduction, when so 
presented.” 


The state banks object to being cut off 
from a rich source of revenue. They re- 
sent the action of the Federal Reserve 
Banks in lending their aid to the merchants 
of the country in destroying this charge on 
the business of the country which they re- 
gard as a legitimate burden on commerce 
in return for the service which the country 
banks render in clearing checks and remit- 
ting the proceeds. They contend also that 
the provision of the Federal Reserve Bank 
law which prohibits the Reserve Banks 
from paying exchange to remitting banks 
on which checks are drawn also prohibits 
them from employing agents to collect such 
checks over their counters. In other words 
the argument of the state banks is that this 
provision was intended to keep the Re- 
serve Banks out of the collection field by 
refusing to allow them to incur any ex- 
pense whatever for that purpose. This ar- 
gument appears to us to be highly fanciful. 
If Congress did not wish the Reserve Bank 
to make collections it could have said so 
in unequivocal terms. On the other hand 
it seems to us that the intention of Con- 
gress in providing that the reserve banks 
should not pay exchange to banks remit- 
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ting for collections was in fact to destroy 
the unjust and indefensible tribute exacted 
by the state banks from the commerce of 
the country through the so-called ex- 
change. It expected to accomplish this by 
making it impossible for the Reserve Banks 
to pay this charge and thus attract to the 
Reserve Bank all of the business of this 
character ultimately establishing a uni- 
form and universal system of par clearance 
throughout the country. 








NOTES OF IMPORTANT DECISIONS. 





CARRIER LIABLE ONLY FOR WANT OF 
ORDINARY CARE WHEN DANGERS ARE 
TRIFLING AND NOT WHOLLY UNDER ITS 
CONTROL—wWhere a passenger on a Pullman 
chair car fell over a hassock in the aisle the 
railroad company was held in the instructions 
of the Court “to the extent of only ordinary 
care to see that hassocks provided in a chair 
car, and which are moved about by passengers 
at their pleasure, are not allowed to project 
into the aisle. Bassel v. Hines 269 Fed. 231. 
This decision by the Circuit Court of Appeals 
(6th Cir.) distinguished the cases where ex- 
traordinary care is demanded and those where 
only ordinary care is required by this test, 
namely, is the danger causing the injury a 
trifling one which is. not peculiar to railway 
traffic? If so the care demanded is only ordi- 
nary care. Here is what the Court has to 
say on that particular point: 


“The instructions put upon defendant the 
duty to exercise ordinary care to see that the 
aisle was not obstructed by a footstool. The 
court declined to charge that the defendant 
was bound to exercise the highest degree of 
care and prudence consistent with the con- 
duct of its business. The stricter rule im- 


posing the more extreme liability is the one’ 


which expresses the duty of a common carrier 
as to all the special perils of transportation. 
The cases to this effect are familiar. Some of 
them are cited in the opinion of this court, 
in Memphis v. Bobo, 232 Fed. 708, 711, 146 . 
C. A. 634. The leading cases and the text- 
book discussions indicate (see Indianapolis 
Co. v. Horst, 93 U. S. 291, 296, 23 L. Ed. 898) 
that the reason of the rule is that the pas- 
senger delivers himself into the custody and 
control of the carrier, that he is helpless 
against these perils, and that he is compelled 
to, and rightly does, rely upon the carrier for 
protection. This reason extends to and sup- 
ports the great bulk of the cases where the 





rule of the highest practicable care has been 
enforced. The cases where a passenger has 
been injured by an assault by another pas- 
senger (like Meyer v. St. Louis Co., 54 Fed. 
116, 4 C. C. A. 221) or by one of the crew (like 
Lee Line v. Robinson [C. C. A. 6] 218 Fed. 
559, 563, 184 C. C. A. 287, L. R. A. 1916C, 358) 
are not exceptions, because the duty of police 
protection, for which the citizen ordinarily 
relies upon the peace officers of the commu- 
nity, is one which the passenger necessarily 
abandons to the carrier when he becomes a> 
passenger. Cases of injury from a falling 
berth (like Penn. Co. v. Roy, 102 U. S. 451, 
26 L. Ed. 141) or from an imperfectly secured 
trolley rope (Denver Co. v. Hills, 50 Colo. 328, 
116 Pac. 125, 36 L. R. A. [N. S.] 213), or from 
an exposed rudder chain (Garoni v. Com- 
pagnie [Com. Pl.] 14 N. Y. Supp. 797), are 
nearer the margin line, but are not beyond 
the reason of the rule. All of these agencies 
were peculiar to the instrumentality of trans- 
portation, and their proper management and 
control, so that they would not harm a vas- 
senger, were wholly in the hands of the car- 
rier. 


“Plainly, the reason of the rule does not 
extend to those comparatively trifling dan- 
gers which the passenger meets while upon a 
railway car only in the same way and to the 
same extent as he meets them daily in his 
home or in his office or on the street, and 
from which he easily and completely habitu- 
ally protects himself. He may, more or less 
excusably, stumble and fall over a footstool or 
chair in his home, or an obstacle on the.side- 
walk, or a hassock in a car; he need never do 
any of these things, if he takes sufficient care. 
It did not need evidence to show that these 
hassocks were under the control of the pas- 
sengers, and were by them placed and re- 
placed as they desired; and this destroys the 
basis—sole management and control—for the 
extreme rule. There is, in our judgment, no 
sound reason why anything more than ordi- 
nary care, fitted to the circumstances, should 
be required, nor why the rule of _ highest 
practicable care should be applied to such a 
subject; we do not find any controlling au- 
thority, or any weight of authority, which so 
requires.” 


The principles here announced are sus- 
tained by most of the recent cases where the 
rule of reasonable or ordinary care, to be 
measured by the circumstances of each case, 
has been frequently applied under closely 
analogous circumstances. Such are the fall- 
ing of a package from the parcel rack (Louis- 
ville Co. v. Rommele, 152 Ky. 719, 154 S. W. 16, 
Ann. Cas. 1915B, 267; Morris v. New York 
Cent., 106 N. Y. 678, 13 N. E. 455), the falling 
of a car window (Irwin v. Louisville Co., 161 
Ala. 489, 50 South. 62, 1385 Am. St. Rep. 153, 
18 Ann. Cas. 772; Strembel v. Brooklyn Co., 
110 App. Div. 23, 96 N. Y. Supp. 903), a door 
sill or platform slippery with ice (Connell v. 
Oregon Co., 51 Utah, 26, 168 Pac. 337; Palmer 
v. Penn. Co., 111 N. Y. 488, 18 N. E. 859, 2 L. 
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R. A. 252), baggage in the aisle (Burns v. 
Pennsylvania R. Co., 233 Pa. 304, 82 Atl. 246, 
Ann. Cas. 1913B, 811), a slippery deck (Pratt 
v. North German Co. [C. C. A. 2] 184 Fed. 303, 
304, 106 C. C. A. 445, 338 L. R. A. [N. S.] 532), 
a cuspidor in the doorway (Hawkins v. Louis- 
ville Co., 180 Ky. 295, 202 S. W. 682, 3 A. L. R. 
637), or fingers caught in a door (Shaugh- 
nessy v. Railroad, 222 Mass. 334, 110 N. E. 962 
Ann. Cas. 1918C, 371.) 





INDIRECT REFERENCE TO FAILURE OF 
DEFENDANT IN CRIMINAL CASE TO TESTI- 
FY.—There can be no doubt that public opinion 
as well as the attitude of the legal profession 
is gradually changing with respect to the pro- 
tection given to an accused person in the rule 
which permits him to refuse to testify and pro- 
hibits any mention to the jury of his failure 
so to do. Prosecuting attorneys chafe at this 
rule more than against any other rule of crim- 
inal procedure and often resort to clever sub- 
terfuges to bring the matter to the attention 
of the jury. How such subterfuges may some- 
times succeed is illustrated by the recent case 
of Gowling v. United States, 269 Fed. 215. 


This was an action under the White Slave 
Act. The defendant refused to testify. The 
woman whom he was charged with transport- 
ing to another state for immoral purposes, how- 
ever, did testify. In his argument to the jury 
the district attorney referred to “some clever 
things done by the defendant” in the trial “ex- 
cept one that the law forbids me to mention.” 
Defendant’s counsel objected to the remark as 
detrimental to the defendant, and on the 
Court’s demand for a reason, said he did not 
know. The Court insisted that unless defend- 
ant’s counsel was willing to say what he 
thought the district attorney meant by the 
phrase he could not pass on it. The defend- 
ant’s counsel said he did not know what the 
district attorney meant. The Court then al- 
lowed the argument to go on. The district 
attorney, emboldened by the victory, went 
further and told the jury that the cleverest 
thing defendant did at the trial was “to hide 
himself behind the skirts of Mrs. Northcutt.” 
Again defendant’s counsel objected, but again 
he refused to say what he thought the district 
attorney meant by the remark. On appeal, the 
judgment against the defendant was sustained 
on the theory that if, as defendant’s counsel 
on appeal argued, the district attorney was 
commenting on defendant’s failure to testify, 
he should have communicated that belief to the 
trial Court. On this point the Court said: 





“We do not see how error can be predicated 
upon the remark of the district attorney. Coun- 
sel now argues that it is apparent that the pros- 
ecuting attorney referred to the fact that the 
defendant did not testify and that the jury could 
have understood nothing else; but, as the quo- 
tation from the record discloses that counsel 
for defendant stated he did not know what 
counsel for the government meant by the re- 
mark objected to, and as he did not suggest to 
the court that it was evident counsel meant to 
comment upon the failure of the defendant to 
testify, counsel should not now be heard to 
say that the language had a meaning which 
counsel for defendant was not able to give to 
it at the time of the trial.” 


This case seems to offer a way for district 
attorneys to avoid the effect of the decision of 
the Supreme Court in Wilson v. United States, 
149 U. S. 60, 13 Sup. Ct. 765. In that case the 
district attorney, in summing up the case, 
commented upon the failure of the defendant 
to testify by stating that if he (the district at- 
torney) were charged with a crime he would 
not stop by putting witnesses on the stand to 
testify to his good character, but would go up- 
on the stand and hold up his hand before high 
Heaven and testify to his innocence of the 
crime. The Court’s attention was called to the 
language of the district attorney, exception was 
preserved, and the Court said that “he supposed 
counsel should not comment upon the defen- 
dant not taking the stand.” The Supreme Court 
reversed the conviction upon the ground that 
the district attorney had intimated to the jury 
as plainly as if he had said in so many words, 
that the circumstance referred to operated 
against the innocence of the defendant, and 
that the remark of the Court to the effect that 
he supposed counsel should not comment upon 
the defendant not taking the stand conveyed 
the impression to the minds of the jury that, 
if defendant were an innocent man, he would 
have gone on the stand as the district attor- 
ney stated he himself would have done. 


Under the decision in the Gowling case, if 
the district attorney makes an equivocal re- 


.mark intended to reflect adversely on defend- 


ant’s failure to testify, he will “get away with 
it,” to use the language of the street, if neither 
the Court nor defendant’s counsel are willing 
to admit openly in the presence of the jury 
what they think the district attorney meant 
by the remark. It is easy to understand the 
hesitation of defendant’s counsel; it is not so 
easy to understand why the trial Court should 
not be quick to see the drift of the district 
attorney’s argument and reprimand counsel for 
the state as well as to instruct the jury with 
respect to defendant's rights. 
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RECENT DECISIONS IN THE BRITISH 
COURTS. 





The essential difference between the con- 
stitution of the United States of America and 
the British constitution namely, that the 
former is written and the latter is unwritten 
is suggested by a recent decision in which the 
Divisional Court in the case of Owners of 
Steamship Crown of Leon v. Lords Commis- 
sioners of the Admiralty, 1920, 150 L. T. J. 280, 
gave an important decision in respect of the 
rights of the Crown when vessels were re- 
quisitioned by the Admiralty. The Government 
requisitioned a steamer in January, 1916, un- 
der the Royal Prerogative, on the authority of 
a Proclamation dated Aug. 3, 1914. The Ad- 
miralty chartered her to a firm of American 
munition makers, and claimed to pay the own- 
ers Blue Book rates, which were below the 
open market rates. In those circumstances 
the questions were raised whether the Govern- 
ment had any right to employ a vessel requisi- 
tioned for war purposes on a commercial voy- 
age, and whether the owners ought not to have 
a share in the additional payments made un- 
der the charter-party. The Court held that 
the Government had a right to the use of the 
vessel, and the question whether freight was 
payable to the owners did not matter. 


The contention that, although the Govern- 
ment properly requisitioned the ship in Janu- 
ary, 1916, the commercial voyage was an im- 
proper one, and in excess of the prerogative 
of the Crown, was held to be unsustainable, 
since it was the intention of the Proclamation, 
which was made for the defense of the realm 
on the eve of war, to give the Executive the 
fullest power; that “the instant urgent neces- 
sity” which justifies the exercise of the pre- 
rogative only means present urgent necessity, 
which undoubtedly existed in January, 1916, 
and does not mean such a state as will 
involve national collapse if the prerogative is 
not used; and that, when once the Court had 
come to the conclusion that there was the 
right to use the ship, the mere fact that freight 
was payable to the Government does not affect 
the question. 


In commenting on this decision, The Times 
observed that in the interests of commerce 
the prerogative power should be defined and 
delimited, but as against this demand there 
is reason for the decision that the powers 


I 





should remain undefined so as to be exer- 
cised to meet any particular emergency. These 
powers are now exercised not autocratically 
by the Crown, but by the Cabinet, who really 
are not the servants of the Crown, but of the 
House of Commons, which, in turn is under 
the control of the electors; therefore, as has 
been well said, the prerogatives of the Crown 
have now become the privileges of the people. 

In Lewcock v. Bromley & Cooper, 1920, 65 
S. J. 75, Sargant J. held on the evidence that 
a binding contract of sale had not been con- 
cluded in respect that the authority of the 
agent who had made the contract was not 
clear. He was doubtful as to what the exact 
instructions given by the principal were, 
whether to sell or to find a purchaser, and 
accordingly he refused to hold that the agent’s 
contract bound the principal. 


The general question of an agent’s position 
in the like circumstances has been several 
times the subject of decision. In Hamer v. 
Sharp (L. R. 19, Eq. 108), the authority was in 
the words: “I request you to procure a “pur- 
chase and to insert particulars in your monthly 
estate circular till further notice.” In Godwin 
v. Brind (186h, L. R. 5 C. P. 229), the adver- 
tisement intimated that “to treat and view” 
applications were to be made to a certain 
person. In Chadburn v. Moore (67, L. T. 257) 
the instructions were not in writing, but the 
learned Judge found that the agent was au- 
thorized to find a purchaser for the houses and 
to negotiate a sale. In Prior v. Moore (67 
L. T. 257) the owner instructed an estate agent 
to put the property on his books for sale and 
informed him of the lowest price he would 
accept. In all these cases it was held that 
the agent was not authorized to sign a con- 
tract. 


The case of Rosenbaum v. Belson (1900, 2 
Ch. 267) next arose for decision. There the 
authority was in the terms: “Please sell for 
me my houses, and I agree to pay you a com- 
mission on the purchase price accepted.” It 
will be observed that this case differs from 
those already referred to in respect of definite- 
ness and precision of use of the word “sell.” 
Buckley, J., held that a sale meant a sale 
effectual in point of law, including the execu- 
tion of a contract where the law requires a 
contract in writing, and he construed the let- 
ter of authority as virtually a power of attor- 
ney, and held that the agent acting on it could 
make a binding contract. After reviewing the 
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other cases, the learned judge pointed out that 
in Hamer v. Sharpe (supra) for instance, the 
authority in question was in terms, not author- 
izing the agent “to sell,” but to find a pur- 
chaser. “To my mind,” he observed, “there 
is a substantial difference between those ex- 
pressions. Authorizing a man to sell means 
an authority to conclude a sale, authorizing 
him to find a purchaser means less than that— 
it means to find a man willing to become a pur- 
chaser, not to find him and also make him a 
purchaser.” 


The decision of the Court of Appeals in Smith 
Ltd. v. Great Western Railway Co., 150 L. T. 
J. 370, though not unanimous, provides a very 
clear illustration, so far at least as English 
law is concerned, of the legal position in cir- 
cumstances such as there arose. It was an ap- 
peal by the plaintiffs from a decision of the 
learned County Court judge at Birmingham. 
The claim was for the value of a parcel of 
boots consigned by the plaintiffs by the de- 
fendants’ railway from Birmingham to Wil- 
ton. The parcel was delivered to the company 
at owner’s risk upon the terms of a special 
contract by which the company were not liable 
for loss, ‘etc., except upon proof that the loss, 
etc., arose from willful misconduct of the de- 
fendants’ servants. It was proved that the par- 
cel was delivered to the defendants’ carman 
at the plaintiffs’ place of business, and that 
the carman delivered it at the defendants’ par- 
cels office at Birmingham, whence it should 
have been dispatched to Wilton. The parcel 
was never delivered to the consignee at Wil- 
ton, and there was no evidence as to what 
happened to it after it reached the parcels 


office, nor as to whether the public had access’ 


to the parcels office. The position taken up by 
the plaintiffs on appeal was: “We have traced 
the goods into the hands of the company’s serv- 
ants; they do not deliver them, and will tell 
us nothing about them, and we ask the Court 
to find that they have been lost by wilful mis- 
conduct of their servants.” The company’s 
position was: “You say the goods are lost; we 
cannot trace them, and, as there is no evidence 
whether they were lost by outsiders, or the 
negligence of our servants in misdelivery or 
otherwise, you have not proved your case.” It 
was held by Bankes and Scrutton, L. J. J. 
(Atkin, L. J. dissenting), that the appeal should 
be dismissed, there being no evidence on which 
the County Court judge could properly find 
that the non-delivery was due to wilful miscon- 
duct on the part of the company’s servants. 


DONALD MacKAY. 
Glasgow, Scotland. 





IS THE REFORMED PROCEDURE 
DESTROYING EQUITY? 


In the introduction to the first edition of 
Pomeroy on Equity Jurisprudence, the 
learned author says: 


“Every careful observer must admit that 
in all the states which have adopted the Re- 
formed Procedure there has been, to a 
greater or less degree, a weakening, de- 
crease, or disregard of equitable principles 
in the administration of justice. | would not 
be misunderstood. There has not, of course, 
been any conscious intentional abrogation 
or rejection of equity on the part of the 
courts. The tendency, however, has plainly 
and steadily been towards the giving an un- 
due prominence and superiority to purely 
legal rules, and the ignoring, forgetting, or 
suppression of equitable notions. The cor- 
rectness of this conclusion cannot be ques- 
tioned nor doubted; the consenting testi- 
mony of able lawyers who have practiced 
under both systems corroborates it; and 
no one can study the current series of state 
reports without perceiving and acknowledg- 
ing its truth. In short, the principles, doc- 
trines, and rules of equity are certainly dis- 
appearing from the municipal law of a large 
number of the states, and this deterioration 
will go on until it is checked either by a 
legislative enactment, or by a general revi- 
val of the study of equity throughout the 
ranks of the legal profession.” 


Mr. Pomeroy is concededly one of the 
three or four great law writers America 
has produced. Personally, I think he has 
had no superior. He was one of the most 
perspicuous observers of the results of the 
Reform Procedure that we have ever had 
in this country; and such a statement as 
this deserves earnest consideration. It was 
written in 1881, seven years after the Re- 
formed Procedure was adopted in England, 
and after this procedure the abolition of the 
distinction between the actions in equity and 
actions at law had been in force in many 
states for several years. 


At that time I believe there were fifteen 
states that had abolished the distinction be- 
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tween law and equity so far as the matter of 
the form of the actions is concerned. I be- 
lieve that at the present time more than 
two-thirds of the states have the Reformed 
Procedure. Since Mr. Pomeroy wrote this 
statement, coupled with a prediction, forty 
years have elapsed. It is a very pertinent 
inquiry now for lawyers whether his pre- 
diction has been fulfilled. 


If, as a matter of fact, in the code states, 
the law is tending to override and break 
down equity, then the Reformed Procedure 
is a failure. No short cuts, no saving in 
time, no simplification of procedure could 
compensate for any weakening of the vigor 
of equity principles. I think all lawyers 
will agree on that. On the other hand, if, 
under the Reformed Procedure, equity re- 
mains in full vigor, if it continues to soften 
the rigidity of the law and relieve litigants 
from the harshness of purely legal princi- 
ples, then the Reformed Procedure should 
be extended to the Federal court. 


I can only speak concerning Kansas. 
When I came to the state in 1886 there 
were 35 volumes of Reports ; now there are 
107. Considering the fact that we no 
longer print the briefs, that the volumes 
are larger than in the early days, it is safe 
to say that I have seen three-fourths of tne 
judicial law of the State handed down, ana 
have watched it rather closely. Certainly 
in Kansas there has been no weakening of 
the equity principles. The law has no- 
where overborne the equity practice, and 
nowhere are equity principles more firmly 
established, more intelligently applied and 
better understood than by our own court. 
I could, from our Supreme Court Reports, 
compile a set of equity reports that would 
compare favorably with the chancery re- 
ports of other states. 


I should be glad to know what lawyers 
in other code states think of this. If the 





Reformed Procedure is consistent with the 
life and vigor of equity principles, we ought 
to favor its extension. In any event, the 
distinction between law actions and equit- 
able actions, where the same court sits al- 
ternately as chancellor and judge at law, is 
purely a matter of form. Those states are 
consistent which maintain a distinction be- 
tween the application of the law, as well 
as its form, by a separate tribunal. In such 
states a chancellor is appointed supposedly 
for his knowledge of equity, and a Law 
Bench is appointed supposedly because of 
their knowledge of the law, although there 
is usually a common appeal from both to 
the same appellate tribunal. But to main- 
tain the individual between the forms of 
the action, while the same individual sitting 
on the bench administers both, is an ab- 
surdity. Can it be said that when the judge 
on the bench closes his law docket and opens 
his equity docket, thereby becoming a chan- 
cellor, he has gained anything in the knowl- 
edge of equity, or ability to apply its prin- 
ciples? To state the question is to answer 
it. To be consistent, equity cases should be 
tried by a chancellor, a different individual 
from the law judge. 


In the meanwhile, this procedure leads to 
delay, circumlocution and frequently injus- 
tice. Here is a typical case. A claims an 
equitable title to an undivided interest in 
real estate. Under the old practice, he must 
first bring an action in equity to reduce his 
equitable title to a legal title; he must then 
move to the law side and bring his action in 
ejectment to obtain possession, and then 
bring a third action either in law or equity, 
as the facts warrant, for partition. Under 
our code this would all be done in one ac- 
tion, in two counts. 
Another illustration. Not- long ago 
clients of mine in the paving business were 
sued on the law side of the Federal court 
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for damages for defective paving. We an- 
swered setting up the written contract 
which provided that when the city engineer 
accepted the paving, this should be final, 
and plead approval and acceptance by the 
city engineer. The city replied alleging 
that this approval and acceptance of the 
engineer was obtained by fraud, bribery and 
corruption. This, of course, was an equity 
defense and was stricken out. The court 
then gave the city leave to file a bill in equity 
to set aside the pretended acceptance, and, 
in the meanwhile, stayed the law action. 
The city tired of the circumlocution and 
perceiving that it would be two or three 
years at best before they could return to 
prosecute the law action, dismissed the 
whole thing, and my client went scot-free of 
any investigation on the merits, which, I 
think, knowing my clients, was lucky for 
them. 


Under the Reformed Procedure this 
would all have been tried out in one ac- 
tion; yet both of these actions would have 
been tried before the same judge, having 
no more knowledge of equity when he sat 
as chancellor than he had when sitting as a 
law judge. 


There can only be one good reason for 
such circumlocution, and that is that the 
Reformed Procedure has failed along the 
line predicted by Professor Pomeroy, that 
it has tended to break down and weaken 
the generous rules of equity, tended more 
towards the harshness and rigidity of legal 
rules. So that is a point which I think it 
worth while for lawyers in the code states 
to consider. Certainly, if the Reformed 
Procedure can be applied to the Federal 
code without weakening the administra- 
tion of equity, it is greatly to be desired. 
Anything in these busy days which saves 
circumlocution and makes for a swifter end 
to litigation, is highly desirable. 

Respectfully yours, 


F. DumMon’ SMITH. 
Hutchinson, Kans. 





THE CUSTODY OF AN INFANT—II 
—INTERESTS SECURED BY THE 
DECIDED CASES.* 


The Law of the Custody of an Infant. 
—Prima facie the father of an infant has 
the legal right to its custody.*’ This right 
is not an absolute one,”* but is contingent 
upon the proper performance by the father 
of those duties toward the child which are 


*The first article on the subject of Custody of 
an Infant was published in last week’s issue of 
the Journal (92 Cent. L. J. 228). It was entitled 
“A General Survey of the Interests Involved.” 


(27) English Cases. Eyre v. Countess of 
Shaftesbury, 2 P. Will. 103; Ex parte Hopkins, 
3 P. Will. 152; Tomes v. Elers, 1 Dick. 88; But- 
ler v. Freeman, Ambler 302; Powell v. Cleaver, 
5 Bro. C. C. 499. Creuze v. Hunter, 2 Cox Chan- 
cery Cases 242; The King v. DeMandeville, 5 
East 221; Whitfield v. Hales, 12 Ves. jr. 492; Ex 
parte Mountfort, 15 Ves. jr. 445; Ball v. Ball, 2 
Sim. 35; Wellesley v. Wellesley, 2 Bligh N. S. 
124; Rex v. Greenhill, 4 Adolph. & E. 624; In re 
Spence, 2 Phillipp Ch. R. 247; Thomas v. Rob- 
erts, 3 DeGex & S. 758; Anonymous, 2 Sims N. 
S. 54; In re Hakewill, 12 C. B. 223; Van Sittart 
v. Van Sittart, 2 DeG. & J. 249; Algar-Ellis v. 
Lacelles, 24 Chan. Div. 317; In re Elderton, 25 
Ch. Div. 220. 

American Cases. State v. Smith, 6 Greenleaf 
(Me.) 463; Cooke v. Bybee, 24 Texas 278; Rust 
v. Vanvacter, 9 W. Va. 600; State v. Barney, 14 
R. I. 62. State v. Paine, 4 Humph. (Tenn.) 523; 
Clark v. Bayer, 32 Oh. St. 299; State v. Richard- 
son, 40 N. H. 272; Thiesing v. Thiesing, 26 S. W. 
(Ky.) 718; State v. Flint, 65 N. W. (Minn.) 272; 
Giles v. Giles, 830 Neb. 624, 46 N. W. 916; Bonnett 
v. Bonnett, 16 N. W. (Iowa) 91; Hunt v. Wayne 
Circuit Judges, 105 N. W. (Mich.) 531; In re 
Brown, 117 Ill. App. 332; Green v. Campbell, 14 
S. E. (W. Va.) 212; Washaw v. Gimble, 7 S. W. 
(Ark.) 389; State v. Rauff, 2 S. E. 801; Sturde- 
vant v. State, 19 N. .W. 617; Proctor v. Rhodes, 
4 Ky. Law Rep. (Abstract) 453; In re Ferrier, 
103 Ill. 367; Burke v. Crutcher, 4 Ky. Law Rep. 
(Abstract) 251; State v. Baird, 21 N. J. Eq. 384; 
People v. Olmstead, 27 Baro. (N. Y.) 9. People 
v. Mercien, 8 Paige 46, 26 Wend. 64; In re Toul- 
min, R. M. Charlit. (Ga.) 489; U. S. v. Bainbridge, 
Fed. Cas. 14,497; United States v. Green, 3 Ma- 
son 482; Anonymous, 55 Ala. 428; State v. Stigall, 
22 N. J. Law, 286; Shaw v. Natchway, 43 lowa, 
653; Henson v. Walts, 40 Ind. 170; Adams v. 
Adams, 1 Duv. (Ky.) 167; Wadleigh v. Newhall, 
136 F. 941; Umlauf v. Umlauf, 21 N. E. 600; Has- 
kell v. Haskell, 152 Mass. 16; Griffin v. Griffin, 
187 P. (Ore]) 598; Leach v. Leach, 223 S. W. 
287; State v. Cagle, 96 S. E. 291; Travis vy. State, 
31 Oh. Cir, Ct. R. 492; Starnes v. Albion Mfg. 
Co., 61 S. B. 525. Hernandez vy. Thomas, 39 S. 641; 
State v. Bratton, 15 Am. L. Reg. n. s. 359; Heine- 
man’s Appeal, 96 Pa, St. 112; Johnson v. Terry, 
34 Conn, 259; Schroeder v. Filbert, 60 N. W. 89. 

(28) See Note 27. Nearly all the cases there 
cited support the text. 








we 

















XUM 


VoL. 92 


CENTRAL LAW JOURNAL 251 








the basis for giving the right.2® Custody 
is purposive. The child must be cared for. 
It is assumed by the law that the ties of 
blood and affection will be strong enough 
to induce the father to protect, care for 
and educate the child, without interference 


by society.*° But this assumption is refu- 


table and if the father fails to carry out 
his obligations and neglects the welfare of 
the child, the child will be taken from him.** 
This is well brought out by the language of 
Lord Chancellor Redesdale, when he says: 


“What is the ground upon which the op- 
position is made to this order? (The order 
was to remove the child from the custody of 
its father.) The opposition is founded 
upon the right of the father to have the care 
and custody of his child. That right is not 
disputed by the order; but the question is 
whether the father having that right, is at 
liberty to abuse that right. ‘That is the real 
question. Why is the parent entrusted with 
the care of his child? Because it is gen- 
erally supposed he will best execute the trust 
reposed in him; for that it is a trust of all 
trusts the most sacred, none of your Lord- 
ships can doubt. I apprehend that 
it is impossible to say that the father had 
that absolute right which is contended for 
at the bar. What are the grounds upon 
which the custody of the child are given to 
the father? First, protection, then, care 
and education. Is it not clear that if the 
father does not give that protection, does 
not maintain the child, that the law inter- 
feres for the purpose of compelling the 
maintenance of that child? Is it not clear 
that if the father cruelly treats the child in 
any manner, that a court of criminal juris- 
diction will interfere for the purpose of pre- 
venting that treatment? Is it to be said 
then, there is no jurisdiction whatsoever in 
this country, that can control the conduct of 
a father in the education of his children? If 
a stranger were to enter this house, and 
hear what was argued on that subject, would 
it not strike him with astonishment that 


(29) State v. Bratton, 15 Am. L. Reg. n. s. 
359; Johnson v. Terry, 34 Conn. 259; Adams v. 
Adams, 1 Duv. (Ky.) 167; Heineman’s Appeal, 
42 Am. Rep. 532. 

(30) Verser v. Ford, 37 Ark. 27. Wellesley v. 
Wellesley, 2 Bligh N. S. 124. 

(31) Ibid. 2 Story Eq. Juris. par. 1341 and 
cases there cited. 





the law of this country should not have pro- 
vided for such a case?” 

The English doctrine is also our own doc- 
trine as the following will show. In Heine- 
man’s Appeal,** decided in 1880, the Court 
said: “The general rule is that the father 
is entitled to the custody of his infant chil- 
dren, that right growing out of his obliga- 
tion to maintain and educate them. But this 
is not on account of any absolute right in 
the father, but for the benefit of the infant, 
the law presuming it to be for its interest 
to be under the nurture and care of its nat- 
ural protector, both for maintenance and 
education. It is a mistake to suppose that 
the father has an absolute vested right to 
the custody of the infant.’’** 


In 1894 a Nebraska Court said: ‘The 
right to the custody of an infant child which 
the law confers upon the father is'not for 
the benefit of the father but for the ben- 
efit of the child. This right of custody is 
conferred upon the father because the law 
presumes that the father will avail himself 
of the custody of the child for the child’s 
benefit; but he may lose the right if he 
abandons the child.”*4# And even Eakin, 
J., who seems to think that to have the law 
look solely to the interests and best welfare 
of the child when custody of the child is 
awarded is “intolerably tyrannical and 
utopian,”** says: ‘The preference (for the 
father as the custodian of the child) is con- 
ceded to the ties of duty and affection, and 
attends the primary obligation of the father 
to maintain, educate and promote the hap- 
piness of the child according to his own best 
judgment and means within his power.”** 


It is at once apparent, if the right to 
custody depends upon the proper fulfillment 
of duties toward the child, and if the failure 
to perform these duties of maintaining and 
educating the child is a reason for taking 


(32) Wellesley, 2 Bligh N. S. 
124, 


(33) 


Wellesley v. 


42 Am. Rep. 532. 

(34) Heineman’s Appeal, 96 Pa. St. 112, 114. 
(34a) Schroeder v. Filbert, 41 Neb. 745. 

(35) Verser v. Ford, 37 Ark. 27. 

(36) Ibid. ; 
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the custody of the child away from the par- 
ent, that the law really is primarily inter- 
ested in the welfare of the child and that 
custody is a method adopted by the law to 
secure that welfare. It would follow, there- 
fore, that all questions of custody would 
finally be decided by reference to this ques- 
tion: What does the best interest of the 
child demand? The welfare of the child 
would be the controlling consideration. And 
this is the law. The overwhelming weight 
of authority is to this effect.*7 There are 
a few cases which scoff at this test, but 
they are obviously wrong.** 


It is at this point that the public and social 
interests emerge. A recent writer®® has 
well said: “Nothing illuminates more 
searchingly the character of a State than 
the method it utilizes in the upbringing of 
its young. The progress which any nation 
makes, or fails to make, is faithfully re- 
corded in the history of the rearing of its 
children. The conditions under which 
children are brought into the world, nour- 
ished, trained and inducted into the respon- 
sibilities of maturity compose the indis- 
putable realities of every social order. The 
manner in which its children are nurtured 
is in truth perhaps the best measure of the 
civilization of a race.”*° The State is 
vitally interested in the proper maintenance 
and education of its children, because the 
children of today are the voters and rulers 
of tomorrow. ‘The tritest of psychological 
truisms is that the formative period in the 
existence of a human being is the most im- 
portant one; and it is a commonplace of 


(37) Two early cases are. Reynolds v. Tyn- 
ham, 9 Mod. R. 40; (1723); United States v. 
Green, 3 Mason 482 (1824). Some recent cases 
are, F. v. F. (1920), 1 Ch. 688; Wadleigh v. New- 
hall, 136 F. 941 (1905); State v. Cagle, 96 S. E. 
291 (1918); Leach v. Leach, 223 S. W. 287 (1920); 
Griffin v. Griffin, 187 P. 589 (1920); Standard Oil 
Co. v. Mager, 85 Sou. 186 (1920). 

(38) People v. Olmstead, 27 Barb. (N. Y.) 9; 
Hernandez v. Thomas, 39 S. 641; Verser v. Ford, 
37 Ark. 27. 

(39) William L. Chenery. 

(40) “Standards of Child Welfare.” A Report 
of the Children’s Bureau Conferences, May and 
June, 1919. Depart. of Labor. Children’s Bureau, 
Bulletin No. 60. Page 11. 





child psychology that the early years of a 
child’s life and training are the formative 
ones. The public interest in the State as a 
juristic person is vitally connected with the 
character of the custodian of a child. For 
what the custodian is, will determine, in all 
likelihood, what the child is to become, and 
the existence of the state depends upon its 
citizenry being of the proper kind to main- 
tain its integrity. Furthermore, the public 
interest in the State as the guardian of the 
social interests is here involved. For, the 
securing of the social welfare depends upon 
the character of those who are in places of 
trust and power, and if the child is trained 
to be selfish and self-seeking and is taught 
to look upon politics as a game for per- 
sonal advancement. and office-holding as a 
method of self-enrichment, he will, when he 
reaches maturity and attains to office, sac- 
rifice the interests of the community to his 
own selfish demands, and the State will have 
failed in its function of safeguarding the 
interests of the whole. The courts have 
seen and considered these public interests, 
and so far as it was possible have secured 
them.** 


The social interests secured by the law 
of custody are many and varied. The fact 
that the welfare of the child is the deter- 
mining factor shows that the social inter- 


(41) In re Ferrier, 103 Ill. 367; Starnes v. 
Albion Mfg. Co. 61 S. E. 525; Wadleigh v. New- 
hall, 136 F. 941; Hunt v. Wayne Circuit Judges, 
105 N. W. 531; State v. Cagle, 96 S. E. 291. Here 
the Court said: “The State is vitally interested 
in its. youth for in them is the hope of the fu- 
ture It may therefore, exercise large powers in 
providing for their protection and welfare.” 
Page 292. Witter v. Cook Co. Commissioners, 
100 N. E. 148. Here the Court said: “This court 
has long ago declared it to be a power, which 
exists in every well-regulated society, to see that 
infants within the jurisdiction, are not abused, 
defrauded or neglected, and that they shall be 
reared and educated under such influences as 
will make them good citizens, and that this 
power is vested in the court of chancery repre- 
senting the government.”( In re Brown, 117 Ill. 
App. 332, where the Court said: “In case the 
child is abandoned or neglected, or, what is 
worse, if its home becomes unfit therefore, the 
state has the right and it is its duty to take 
the child from its parents in order that it may 
have a chance to grow up into a law-abiding 
citizen.” 
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est in the individual and the interest in 
the conservation of social resources by pro- 
tecting and educating dependents are well 
secured.*? Then, too, the social interest in 
the general security is secured by consid- 
ering the effect upon the health of the 
child,** of the present custodian,** be he 
parent*® next of kin*® or stranger ;*7 by 
preventing self-help** in the taking of cus- 
tody of the child, and thus preserving peace 
and order, and adjudicating quarrels grow- 
ing out of the custody of the child. Social 
institutions are protected so far as is pos- 
sible, in that the factors which go to make 
up home life are secured to the child and 
the parent, as where access to the child is 
allowed that parent from whom custody 
has been taken.*® Religious institutions 
are protected in that the parents are al- 
lowed, generally, to dictate what the reli- 
gious education of the child should be,*° 
and by awarding the custody of the child, 
when occasion arose, to religious homes.** 
Then, too, in case of a conflict between an 
undesirable parent and an orphan or found- 
ling asylum, the custody is often given to 
the asylum, in this way securing the exist- 
ence of such institutions so long as there 
is a social need for them.” 

The interest of society in the morality 
of its members is also secured. The char- 
acter and behavior of the claimants for the 
custody of the child is closely scrutinized, 
and if the moral status of the parent or 


(42) Cf. Notes, 27 to 31, and Note 37. 

(43) Richards v. Collins, 45 N. J. Eq. 283, 17 
A. 831; McKim v. McKim, 12 R. I. 462; Garden- 
hire v. Hinds, 1 Head (Tenn.) 402. 

(44) Chapsky v. Wood, 26 Kan. 650. Washaw 
v. Gimble, 7 S. W. 359. 


(45) See note 22a supra. 

(46) Ibid. 

(47) Ibid. 

(48) Ibid. Also, Rex v. Hopkins, 7 East 579; 


Rex. v. Mosely, 5 East 224, note. 

(49) Schamell v. Schammell, 105 Calif. 258; 
38 P. 729; Bennett v. Bennett, 43 Conn. 313; Com- 
monwealth v. Addicks, 5 Binn. (Pa.) 520. 

(50) F. v. F. (1902) 1 Ch. 688; Blake v. Leigh, 
Amb. 307; Hawksworth v. Hawksworth, L. R. 
6 Ch. A. 539; In re Edwards, 42 kL J. Q. B. 99; 
In re Besant, L. R. 11 Ch. Div. 508, contra. 

(51) Hernandez v. Thomas, 39 So. 641; In re 
Williams, 77 A. 350. 

(52) Ibid. 





guardian is evil the child will be taken from 
him.®? This last is not an invariable rule, 
for a parent will be given the custody of 
his child even though his character is not 
unimpeachable, when the court feels that 
the child will not be brought into contact 
with the evil associates of the parents.* 
But reformation on the part of the parent 
so that he becomes a model of good con- 
duct will not automatically revest him with 
the right to the custody of his child.** 

It is thus evident that many of the social 
interests are bound up with and secured by 
the law of custody. The balancing of the 
interests involved must be done by the 
courts ; the result is entirely within their dis- 
cretion, and the rights of the parent must 
yield to this discretion.’ In exercising their 
discretion the courts will consider the age, 
sex, surroundings, and possible advantages 
of the child,®** the wishes of the parents,®* 
of the guardian,®® the next of kin,® the 
child itself? and even of strangers,®? but 


(53) Richards v. Collins, 17 A. 831. 

(54) In re Knowack. 53 N. E. 676; Lusk v. 
Lusk, 28 Mo. 91; Umlauf v. Umlauf, 21 N. E. 
600; Haskell v. Haskell, 24 N. E. 859; Anonymous, 
55 Ala. 428; where the Court said: “A guilty 
party will not be excluded, though an innocent 
party will be looked upon with more favor.” 

(55) In re Knowack, 53 N. E. 676; Cf. Wil- 
cox v. Wilcox, 14 N. Y. 576. 

(66) Eyre v. Countess of Shaftesbury, 2 P. 
Will. 103. Luck v. Luck, 28 P. 787; Hewitt v. 
Long, 76 Ill. 399; Wright v. Neyler, 6 Madd. R. 
77; Hope v. Hope, 4 DeGex, M. & G., 328; Stuart 
v. Bute, 9 H. L. C. 440; Brophy v. Bellamy, L. R. 
1 Ch. Ap. 798. 

(57) Ibid. 

(57a) Haskell v. Haskell, 24 N. E. 859; Arm- 
strong v. Stone, 9 Grat. (Va.) 102; Lyons v. 
Blenkin, Jac. 245; Slater v. Slater, 20 S. E. 780. 

(58) Sturdevant v. State. 19 N. W. 617; 
Brooke v. Logan, 13 N. E. 669; Oliver v. Oliver, 
24 N. E. 51; Rust v. Vanvacter, 9 W. Va. 600; 
Lusk v. Lusk. 28 Mo. 91. 

(59) McDowles Case, 8 Johns. 
Bryan v. Lyon, 3 N. E. 880. 

(60) Verser vy. Ford, 37 Ark. 27; Burke v. 
Crutcher, 4 Ky. L. R. Abs. 251; Hoxie v. Potter, 
17 Atl. 129; Ex Parte Murphy, 75 Ala. 409; Bent- 
ley v. Terry, 59 Ga. 555. 

(61) Richards v. Collins, 17 A. 831; State v. 
Bratton, 15 Am. L. Reg. n. s. 359; Hunt v. Wayne 
Circuit Judges, 105 N. W. 531; Proctor v. Rhodes, 
4 Ky. L.R. abs. 453; Green v. Campbell, 14 S. E. 
212; Miner v. Miner, 11 Ill. 43; Umlauf v. Um- 
lauf, 21 N. E. 600. 

(62) Clark v. Bayer, 32 Oh. S. 299; McLain v. 
Short, 224 S. W. 428; Marshall v. Reames, 14 S. 
95; Reg. v. Gyngall (1893), 2 Q. B. 232. 


(N. Y.) 328; 
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though these wishes will have weight, the 
controlling factor is the welfare of the 
child.** Chancery also has control over the 
estates of mfants so that their welfare may 
be protected by their property.” 


Turning now to some minuter details of 
the law governing the custody of a child, 
we find that though the father has a right 
to the custody of the child which right 
will be respected by the courts, it is not a 
right which can be passed to another by 
agreement,** nor can it be lost by agree- 
ment, written® or parole." This is because 
the right grows out of the duties imposed 
by law upon the father and these duties 
cannot be shunted to another,®* excepting, 
of course, in such jurisdictions which make 
provision for the apprenticing of minors 
and their adoptions by strangers with the 
consent of the parents. But this right can 
be lost where by agreement with another 
the child has been placed in a position 
greatly to its advantage so that to remove 
the child from there and return it to the 
custody of the father would be detrimental 
to the welfare of the child.*® So, too, the 
right is lost where the father abandons the 
child, even though at the time of the aban- 
donment the child was in its mother’s 
womb.”° But the right is not lost where 
the mother takes the children away from 
the father and the father allows them to 
remain with her undisturbed.** When the 


(63) See supra note 37. 
(64) Story, Eq. jurisprudence, sec. 1328 ff. 
(65) Chapsky v. Wood, 26 Kansas 650; State 


v. Smith, 6 Greenleaf (Me.) 463; Wier v. Mar- 
ley, 12 S. W. 798; Johnson v. Terry, 34 Conn. 
259; Washaw v. Gimble, 7 S. W. 389. 

(66) Swift v. Swift, 4 DeGex, J. & S. 710; 
Shaw v. Natchwey, 43 Iowa, 653; In re Besant, 
L. R. 11 Ch. Div. 508; Da Costa v. Mellish, West’s 
Rep. 300; Van Sittart v. Van Sittart, 2 DeG. & 
J. 249. 

(67) Bonnett v. Bonnett, 16 N. W. 91; Giles 
v. Giles, 46 N. W. 916; Flory v. Ostrom, 52 N. 
W. 1038; Ex parte Schuptrine, 85 S. 494; State v. 
Libbey, 44 N. H. 321; Brooke v. Logan, 13 N. E. 
669; Talbot v. Earl of Shrewsbury, 4 Mylne & 
Craig, 672; Colston v. Morris, Jac. 257, 37 Eng. 
Reprint 849. 


(68) Cf. cases cited in preceded two notes. 
(69) Ibid. Mi 
(70) Hewitt v. Long, 76 Ill. 399. 

(71) Johnson vy. Terry, 34 Conn. 259. 





mother has been awarded the custody of 
the child and she dies during the lifetime 
of the father the right to the custody of the 
child automatically revests in the father.” 


When the father dies the right to the cus- 
tody of the child vests in the mother,** (un- 
less the father by will has appointed a 
proper guardian for the child in which case 
the guardian is given the custody of the 
child).** The mother also has the privilege 
of appointing a testamentary guardian for 
her child.** The proper custodian of an 
illegitimate child is the mother.” 

The custodian of abandoned children, of 
waifs and strays, is the State, or the courts 
as representatives of the State and King as 
parens patriae."7 Indeed, it would not be 
going too far to say that the State is the 
ultimate custodian of all children, when we 
consider the adjudicated constitutionality 
of compulsory education laws, the spread 
of the system of juvenile courts with their 
administrative powers, and the authority of 
the courts over juvenile delinquents with 
their concomitant powers to commit them to 
State institutions. 


The fact that the parents of the child are 
divorced,"* or are living apart,” does not 
alter the principles looked to in awarding the 


(72) Schamell v. Schammell, 38 Pac. 729. 

(73) Bonnett v. Bonnett, 16 N. W. 91; Wad- 
leigh v. Newhall, 136 Fed. 941; Starnes v. Albion 
Mfg. Co., 61 S. E. 525; In re Ferrier, 103 Ill. 367; 
Standard Oil Co. v. Mager, 85 S. 186; Cooke v. 
Bybee, 24 Tex. 278; Armstrong v. Stone, 9 Grat. 
(Va.) 102; State v. Reuff, 2 S. E. 801; Clark v. 
Bayer, 32 Oh. State 299; Marshall v. Reams, 14 
S. 95; Miner v. Miner, 11 Ill. 43; Hunt v. Wayne 
Co, Circuit Judges, 105 N. W. 531; Richards v. 
Collins. 45 N. J. Eq. 283. ; 

(74) Foster y. Denny, 2 Ch. Cases, 237; Darcy 
v. Lord Holderness, Trin. 1725; In re Edwards, 
42 L. J. Q. B. 99; F. v. F. (1902) 1 Ch. 688; Myre 
v. Countess of Shaftesbury, 2 P. Will. 103; Da 
Costa v. Mellish, West’s Rep. 300. 

(75) Ex parte Wollstonecroft, 4 Johns. Ch. 
R. (N. Y.) 80; Wilkinson v. Deming, 80 Ill. 342. 

(76) In re Carey, 10 Q. B. D. 454; Marshall v. 
Reams, 14 S. 95. 

(77) In re Ferrier, 
Compton, 68 Ala. 299. 

(78) Commonwealth v. Addicks, 5 Binn. (Pa.) 
520; Anonymous, 55 Ala. 428; Schammell v. 
Schammell, 38 P. 829; Bryan v. Lyon, 3 N. BE. 
880; Umlauf v. Umlauf, 21 N. E. 600; Oliver v. 
Oliver, 24 N. E. 51; Lusk v. Lusk, 28 Mo. 91; 
Bennett v. Bennett, 43 Conn. 313; Welch v. Welch, 


103 Ill. 367; Brinster v. 
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custody of the child. It is a matter to be 
considered but it is not a controlling factor. 
The divorce decree will be altered as the 
welfare of the child demands.*° 


It would seem, therefore, that the courts, 
when presented with problem of awarding 
the custady of a child, are presented with 
and must consider a group of varying and 
conflicting interests, and in deciding this 
problem they use the welfare of the child as 
the criterion by which to determine which of 
these conflicting shall be secured and which 
sacrificed. That is, the psychological aspects 
of life are intimately concerned with the le- 
gal aspects of a. given case, and the legal 
decision cannot be arrived at unless the 
psychological factors are rigorously delim- 
ited and carefully considered. The law of 
the custody of a child is not a bit of legal 
mechanism but is a section of vital human 
experience. It is the glory of this section 
of the law that rigidity of rule has always 
given way to flexible response to human 


needs. 
ALBERT LEVITT. 


Washington, D. C. 


33 Wis. 534; Messenger v. Messenger, 56 Mo. 
$829; Klein v. Klein,.11 N. W. 367; Cowles v. 
Cowles, 3 Glim. (Ill.) 435; Kentzler v. Kentzler, 
28 P. 370; In re Bort, 25 Kan. 308; Smith v. 
Smith, 84 So. 870; Coleman v. Coleman, 73 S. 
473; Draper v. Draper, 68 Ill. 17; Scoggins v. 
Scoggins, 80 N. C. 319; Schichtl v. Schichtl, 55 
N. W. 309; Steward v. Steward, 180 P. 165; Griffin 
v. Griffin, 187 P. 598; Chandler vy. Chandler, 24 
Mich, 176; Luck v. Luck, 28 P. 787; Hernandez 
v. Thomas, 39 S. 641; Adams v. Adams, 1 Duv. 
(Ky.) 167; Hewitt v. Long, 76 Ill. 399; Flory v. 
Ostrom, 52 N. W. 1038; Giles v. Giles, 46 N. W. 
916; Van Sittart v. Van Sittart, 2 DeG. & J. 249; 
Johnson v. Terry, 34 Conn. 259; Miner v. Miner, 
11 Ill. 43; Wilkinson v. Deming, 80 Ill. 342; Ex 
parte Wollstonecroft, 4 Johns. Ch. R. (N. Y.) 80. 


(79) Ex parte Murphy, 75 Ala. 409; State v. 
Barney, 14 R. I. 62; State v. Stigall, 22 N. J. 
286; McKimm vy. McKimm, 12 R. I. 462; Corrie 
v. Corrie, 4 N. W. 213; Slater v. Slater, 20 S. E. 
780; State v. Flint, 65 N. W. 272; McShan v. 
McShan, 56 Miss. 413; State v. Baird, 21 N. J. Eq. 
384; State v. Paine, 4 Humph. (Tenn.) 623; 
Carr v. Carr, 22 Grat (Va.) 168; Dumain v. 
Gwynne, 10 Allen (Mass.) 270; Swift v. Swift, 
4 DeGex J. & S. 710; Chapsky v. Wood, 26 Kan. 
650; State v. Smith, 6 Green. (Me.) 463; Clark 
v. Bayer, 32 Oh. St. 299; State v. Reuff, 2 S. Et 
801. 

(80) 
parte Schuptrine, 
Short, 125 N. E. 461. 


Swift v. Swift, 4 DeGex, J. & S. 710. Ex 
85 Ala. 495; McDonald v. 





WORKMEN’S COMPENSATION — REFUSAL 
TO SUBMIT TO OPERATION. 





SCHILLER v. BALTIMORE & O. R. CO. 





Court of Appeals of Maryland, Dec. 2, 1920. 





112 Atl. 272. 





In proceedings under Workmen’s Compensa- 
tion Act for compensation for hernia involving 
issue as to whether employee was justified in 
refusing to submit to an operation, physician’s 
opinion as to effect of the treatment which em- 
ployee had testified he was giving himself held 
admissible. 





The third, fourth, ninth, tenth and eleventh 
exceptions relating to the ruling on evidence 
are apparently based on the theory that the 
safety of an operation for hernia and its prob- 
able effect in removing the disability of claim- 
ant had no bearing on the merits of the case, 
and that such questions were therefore irrel- 
evant. 


It was vigorously contended by appellant 
that one should not, as a condition precedent 
to continued compensation during disability, 
be required to submit to an operation the re- 
sult of which might be fatal even if such 
result is so unlikely as to make the danger 
practically negligible. To support this con- 
tention he has cited but three authorities, all 
being New Jersey cases: Newbaker v. New 
York, Susq. & W. R. R. Co., 38 N. J. Law 175; 
McNally v. Railroad Co., 87 N. J. Law 455, 95 
Atl. 122; Feldman v. Braunstein, 87 N. J. Law 
20, 93 Atl. 679. 


The overwhelming weight of authority is 
opposed to, this view, holding that a man 
cannot continue to receive compensation and 
at the same time refuse to submit to proper 
medical or surgical treatment such as an or- 
dinarily reasonable man would submit to in 
like circumstances. Donnelly v. Baird (1908) 
Sess. Cas. 536; Warncken v. Moreland (1909), 
1 K. B. 184; Walsh v. Lock (1914), 110 Law 
Times Rep. 452; Tutton v. The Majestic (1909), 
2 K. B. 54; Lesh v. Illinois Steel Co., 163 Wis. 
124, 157 N. W. 539, L. R. A. 1916E, 105; Floc- 
cher’s Case, 221 Mass. 54, 108 N. E. 1032; Don- 
ovan v. N. O. Ry. & Lt. Co., 132 La. 239, 61 
South 216, 48 L. R. A. (N. S.) 109; Bradbury’s 
Workmen’s Compensation Cases, 851; O’Brien 
v. Albert A. Albrecht Co., 206 Mich. 101, 172 
N. W. 601, 6 A. L. R. 1257. The same principle 
is recognized in United Railways & Electric 
Co. v. Dean, 117 Md. 686, 84 Atl. 75. 
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There was no error in the rulings of the 
trial court on these exceptions. 

Judgment reversed, and new trial ordered, 
with costs to appellant. 


Note—Effect of Refusal of Employee to Under- 
go Operation on Right to Compensation.—In ad- 
dition to the cases cited in the reported case, 
the following important cases are here given. 


The general rule covering this subject has been 
stated as follows: “An injured employee seek- 
ing compensation must submit to an operation 
when so advised by his attending physician 
when not attended with danger to life or health 
or extraordinary suffering, and, if as a result of 
such refusal on his part he suffers a permanent 
impairment, the employer will not be required to 
compensate him for the resulting permanent im- 
pairment.” Enterprise Fence & Foundry Co. v. 
Majors, Ind. App., 121 N. E. 6. 


If the operation involves little or no danger and 
is recommended by physicians as a cure, and the 
employee arbitrarily, for no good reason, refuses 
to submit, he is not entitled to compensation for 
incapacity resulting from the condition which the 
operation would remedy. In such case incapacity 
is held to be due to his unreasonable refusal and 
not to the original injury. Kricinovich v. Amer- 
wan Car & Fdy. Co., 192 Mich. 687, 159 N. W. 
362°; Lesh vy. Illinois Steel Co., 163 Wis. 124, 157 
N. W. 539; Joliet Motor Co. v. Industrial Board, 
280 Ill. 148, 117 N. E. 423, 15 N. C. C. A. 75. 


On the other hand, if the result of the opera- 
tion is problematical or in doubt, or involves in- 
tense suffering, the employee is justified in refus- 
ing to submit to it. Marshall v. Ransome Con- 
=~ Co., Cal. App., 166 Pac. 846, 15 N. C. C. A. 


An employee suffered an injury to the index 
finger of his right hand, and there was evidence 
that the attending physician advised amputation 
of the finger, but that the employee objected and 
insisted on an attempt to save his finger. The 
physician stated at the time that he had saved 
fingers as badly injured as that of the employee. 
and it was agreed to attempt to save the finger. 
Infection set in which involved practically. the 
entire hand, and the finger was then amputated 
at the middle joint. The infection developed be- 
cause of the delay in amputating the finger. It 
was held that the employee’s conduct was not 
wilful nor unreasonable to the extent that it 
would prejudice additional compensation, which 
was allowed. Enterprise Fence & Foundry Co. v. 
Majors, Ind. App. 121 N. E. 6, 18 N. C. C. A. 
669. 


Where the evidence as to the benefit and dan- 
gers of an operation was conflicting; some tend- 
ing to show that the request came too late, that 
decedent’s condition was such as to render the 
operation dangerous, and that a recovery there- 
from would have been doubtful and uncertain, 
the Court held that whether there had been mis- 
conduct with reference to the refusal of an opera- 
tion was clearly open to more than one inference 
by reasonable men, and, hence, was a question 
of fact, which, when determined by the Indus- 
trial Board, could not be disturbed by the appel- 
late tribunal. Vonnegut Hardware Co. v. Rose, 
Ind. App., 120 N. E. 608, 18 N. C. C. A. 307. 





HUMOR OF THE LAW. 





“There are secrets a public man keeps 
locked in his bosom forever.” 

“There are.” rejoined Senator Sorghum. 
“Numerous friends of mine play thousands of 
miles of golf, but nobody hears a word about 
the score.”—Washington Star. 





Judge Blank is fond of relating how he put 
one over on the barber who wished to make a 
sale. The man had just shaved him, and 
wanted to sell him a lotion to use on his face 
when he shaved himself. 

“Is this what you use on your customers?” 
asked the judge. 

“No,” replied the barber, “It’s so expensive 
I cannot afford it.” 

“If you can’t afford it when you get 20 cents 
for shaving a man,” returned the judge, “how 
do you expect me to afford it when I shave 
myself for nothing?” 

The barber was nonplussed and gave up 
trying to make the sale—Boston Transcript. 





Going down the Chesapeake Bay, when the 
wind was fresh and the white caps tumultuous, 
Judge Hall of North Carolina, became sea sick 
and spent much of his time leaning over the 
bulwarks. “My dear Hall,” said Chief Justice 
White who was one of the party, and who was 
as comfortable as any old sea dog, “can I do 
anything for you? Just suggest what you 
wish.” 

“I wish,” groaned the sea sick jurist, “that 


Your Honor would overrule this motion.”— 
Lawyer and Banker. 





There was a little lady, 

Who had a little leg, 

She sat upon the jury, 

And this is what she said: 
“Good Judge, it is quite certain, 
We need an ankle curtain, 

For the lawyers keep a’flirtin’, 
’Til I’m really quite afraid,” 


There was a grumpy Judge, 
Who to the lady said,— 
“The flirtation of the lawyer 
Is mostly in his head; 
That there should be a curtain, 
Is probably quite true, 
But who is doing the flirtin’, 
The lawyer-man, or you?” 
—Ohio Law Bulletin. 
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1. Admiralty—Workmen’s Compensation Act. 
—Since United States Supreme Court has held 
Act Cong. Oct. 6, 1917, amending Judicial Code 
§§ 24, 256 (U. S. Comp. St. 1918, U. S. Comp. St. 
Ann. Supp. 1919, §§ 991 [3], 1233), so as to save 
to claimants their rights and remedies under 
the Workmen's Compensation Law of any state, 
unconstitutional, a servant, who was injured 
while employed upon a maritime contract, can- 
not recover compensation in the state courts, 
but his claim is one over which the District 
Courts of the United States have exclusive 
original jurisdiction—Lawson v. New York & 
P. R. S. S. Co., La., 86 So. 815. 


2. Attorney and Client—Reasonable Fee.—In 
action by client's executrix against attorney's 
executrix to set aside a bond which must be held 
voidable because in excess of the reasonable 
value of attorney’s services shown, where equity 
and good conscience require that the attorney’s 
estate should have a substantial recovery for 
retainer and services, the court may make such 
allowance.—Bruce’s Ex’x v. Bibb’s Ex’x, Va., 105 
S. E. 570. 


3. Bailment—Liability for Storage.—Where a 
bailee expressly contracts to keep property in a 
particular place, he is liable for his failure to 
do so, though circumstances compel him to store 
it in another place and he was not negligent.— 
Scott-Mayer Commission Co. et al. v. Merchants’ 
Grocer Co., Ark., 226 S. W. 1060. 


4. Bankruptcy — Contract Gave Equitable 
Lien.—A contract under which bankrupts cut 
timber from claimant’s land and manufactured 
it into lumber, and which required bankrupts, on 





sale of the lumber, to pay claimant $3 per 1,000 
feet from the proceeds as stumpage, held to give 
claimant an equitable lien on the lumber or its 
proceeds in the hands of the trustee.—Walton 
Land & Timber Co. v. Runyan, U. S. C. C. A,, 
269 Fed. 128. 


5. Waiver of Tort.—If a bankrupt has be- 
come unjustly enriched by his embezzlement, 
larceny, or conversion of the goods of another, 
the owner may waive any action of tort and 
prove a claim against the bankrupt’s estate on 
the implied contractual obligation of bankrupt 
to pay for the goods; but, if he elects to dis- 
avow any contract, as he may do, and claim 
damages for the tort, his claim is not a provable 
debt, under Bankruptcy Act, § 63a (4) (Comp. 
St. § 9647a [4]).—Stalick v. Slack, U. S. C. C. A., 
269 Fed. 123. ‘4 


“9, Bills and Notes—Failure of Consideration. 
—Where, to enable sale of property to be made, 
the notes which are to be executed for the pur- 
chase price are to be delivered, not to the vendor, 
but to the holder of mortgage on the property, 
to induce him to cancel it, the consideration 
ot the notes as between such mortgagee and 
their maker, the purchaser of the property, is 
the cancellation of the mortgage, so that, as 
between the mortgagee and the maker, the con- 
sideration of the notes does not fail, if the 
maker is evicted from the property by fore- 
closure of another mortgage priming the title 
of the vendor.—Commercial-Germania Trust & 
Savings Bank v. Russell, La., 86 So. 831. 





6. Bunks and Banking — Purchase by Tele- 
gram.—Where bank was induced to purchase 
check given for purchase price of land by tele- 
gram from drawee promising to pay check, but 
where drawee thereafter refused payment, mis- 
representations inducing purchase of the land 
were no defense in bank’s action against drawee 
on such promise.—Midwest Nat. Bank & Trust 
Co. v. Niles & Watters Savings Bank, lowa, 180 
N. W. 880. 


8. Brokers—Right to Commission.—When a 
broker has procured a customer able, ready, 
and willing to buy, sell, or exchange land on 
terms state by the broker's principal, the broker 
is entitled to his commission, though no con- 
tract was actually made, because the principal 
repudiated his offer afterwards.—McCarthy v. 
Reid, Mass., 129 N. E. 675. 

9. Sale to Customer's Agent.—Where plain- 
tiff stockholder was solicited to sell stock by a 
customer, and did so to defendant’s agent, sell- 
ing the customer's stock and not his own, he 
cannot recover from defendant the price of the 
stock because he advanced the price less his 
commission to his customer, plaintiff broker 
not having purchased his customer’s stock the 
doctrine applying that in an action by an agent 
for an undisclosed principal on a contract, made 
by an agent in his own name, any defense good 
against the principal is available against the 
agent.—Wooley v. Loose, Utah, 194 Pac. 908. 

10. Volunteer.—A broker taking a _ pros- 
pective purchaser to owner of land, with no 
authority from the owner, was not entitled to 
a commission where a sale was agreed on, but 
none consummated.—Meachem v. Baker, Mo., 226 











LS. W. 967. 
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1l. Carriers of Passengers — Humanitarian 
Doctrine.—In an action against a street railway, 
founded on the humanitarian doctrine, by an in- 
tending passenger, injured by the overhang of 
a car turning a curve, held that court did not 
err in refusing defendant’s instruction, requir- 
ing the jury to find that defendant’s servants 
actually knew that plaintiff was in a position of 
peril—Flynn v. Kansas City Rys. Co., Mo., 226 
S. W. 974. 


12.——-Waiver of Limitation of Liability.—An 
agent of a transfer company has no authority 
to waive the limitation of the company’s liability 
for loss of a trunk to $150, unless a greater 
value is stated, which limitation was imposed by 
the company in its schedule of rates filed with 
the Public Service Commission. — Levett v. 
Draper, N. Y., 185 N. Y. S. 891. 


13. Commerce—Interstate Commerce.—A rail- 
road employee who had charge of an oil tank 
from which oil, ete. for engines and cabooses 
of both interstate and intrastate trains were 
supplied with oil, but who did not distribute 
the oil, and who was opening a valve on an 
oil tank car to permit the oil to run into the 
tank when injured. was not engaged in inter- 
state commerce.—Lindway v. Pennsylvania Co.. 
Pa., 112 Atl. 40. 


14.——“‘Interstate Transportation.” — An em- 
ployee of an interstate railroad while engared 
in removing a tire from locomotive wheels. 
which tire would thereafter be made into piston 
keys and pins which might be used on loco- 
motives engaged in interstate commerce. was 
not engaged in “interstate transportation” nor 
in works closelv related to it as to be practi- 
cally a part of it. and therefore cannot recover 
under the federal FEmnplovers’ Tiabilitv Act— 
Cleveland. C.. C. & St. I. Ry. Co. v. Ropp, Ind., 
129 N. E. 475. 


15. Privilege Tax —Petrolemm products not 
held for sale in the original package are within 
the taxing power of the state. as exercised hv 
Taws 1997, p. 143. although originallv coins into 
the state as interstate commerce.—Shell Co. of 
California v. State, Wash., 194 Pac. 835. 


16. Constitutional Law—Court-martial—The 
exercise of the nower. lon= established and rec- 
oenized, to try militarv prisoners hv court-mar- 
tial for offense committed durine the imnrison- 
ment, does not violate the Fifth Amendment.— 
Kohn v. Anderson, U. S. S. C., 41 Sup. Ct. 224. 


17. Contracts—-Fraudulent Promise —The rule 
that a promise, unsupnvorted by consideration, is 
unenforceable, thouch fraudulently made, will 
he relaxed, where a father failed to redeem land 
sold under execution for less than two-thirds of 
its appraised value to his son. who frandnlentlv 
promised to take his father to the county seat 
in time to redeem.—Daniel v. Daniel. Ky., 226 
S. W. 1070. 


18. Corporations—Authority of Branch Office. 
—A branch office of a corporation, conducted 
in its corporate name, must be held tod have ap- 
parent authority to accept orders of buvers of 
its products. who have no knowledge that the 
branch office is not authorized to so do, and 
the corporation is bound by such accentance— 
F. W. Stock & Sons v. Owen & Rarker, Va., 
1068 S. E. 587. 

19. False Representations—tIn a suit to can- 
cel plaintiff’s subscription to corporate stock for 
false representations as to the amount and 
value of the corporation’s property, it must ap- 
pear that the representations were relied on by 
plaintiff and induced him to make the contract, 
that he was not on an equal footing with the 
party making the representations and did not 
know and had no reasonable means of ascer- 
taining the condition or value of the property, 
and that the representations were not mere ex- 
pressions of opinion.—Bragg vy. Kirksville Pack- 
ing Co., Mo., 226 S. W. 1012. 

















20. Liability of Stockholder. — A_ stock- 
holder, to escape liability for corporation’s debts 
contracted after he sells his stock without a 
transfer having been made on the books, must 
have done all in his power to have the transfer 
made.—Realty & Rebuilding Co. y. Rea, Cal. 
194 Pac, 1024. 

21. Payment for Stock in Property Binding 
on Corporation.—Where a corporation issued 
full paid stock, the same being paid for in 
property, such contract was binding between the 
stockholders and the corporation, and it could 
not collect more, though a creditor could.— 
Sheppard v. Larkin, Mo., 226 S. W. 1021. 


22. Deeds—Equitable Title. — The equitable 
title passes by delivery of a deed blank as to the 
name of the grantee to a purchaser for valuable 
er eee v. Glassgow, Iowa, 180 








23. Eleetricity—-Due Care. — If an electric 
light company does all that human care, skill 
and vigilance can suggest to protect its pa- 
trons from shocks, the presumption is that no 
such injury will occur, and when such injury 
does occur the presumption is that the rule as 
to the company’s duty has been disregarded.— 
Lynch v. Meyersdale Electric Light, Heat & 
Power Co., Pa., 112 Atl. 58. 

24. Eminent Domain—Licenses.—Though a li- 
cense tax should destroy a business, it would 
not be made invalid or require compensation 
upon that ground alone, as those entering upon 
the business take that risk.—Alaska Fish Salt- 
ing & By-Products Co. v. Smith, U. S. S. C., 41 
Sup. Ct. 219. 

25. Ewidence—Judicial Notice.— One of the 
facts of nature of which judicial notice is taken 
is the propensity of the mule to kick.—Roy v. 
North Kansas City Development Co., Mo., 226 
S. W. 96 

26. Fixtures—Chattel as Personalty.—Where 
parties agree by contract that a chattel shall, 
notwithstanding its annexation to the freehold, 
retain the character and incidents of personal 
property, as between themselves such chattel 
shall be treated as personalty, notwithstanding 
that but for such agreement the chattel would, 
by reason of its extrinsic physical character- 
istics after its annexation to the soil, be re- 
garded as a part of the freehold.—Lewis v. E. 
F. Schlichter Co., Md., 112 Atl. 283. 


27. Frauds, Statute of—Part Performance.— 
Whereby the terms of an oral lease or an oral 
agreement to make a lease plaintiff tenant was 
to do certain work, such as trimming the 
orchards and sowing certain wheat, and did so, 
such part performance by him did not take the 
contract out of the statute of frauds; nothing 
short of full performance will do so.—Diamon 
v. Wells, Mo., 226 S. W. 1016. 

28. Husband and Wife—Community Funds.— 
Under the law of Texas the fact that com- 
munity funds are deposited with separate funds 
of the wife does not preclude the wife from 
making payments therefrom on her separate 


account, where sufficient of the fund is hers. 
mat v. Trammell, U. 8. C. C. A. 269 
“ed. 114. 


29. Lease of Community.—In view of Rem. 
Code 1915, § 5918, relating to the community 
property, a husband’s agreement to extend a 
lease, not joined in by the wife nor acquiesced 
in to the extent of constituting an estoppel, is 
unenforceable.—Kaufman y. Perkins, Wash., 194 
Pac, 802. 

30. Payments Under Postnuptial Agreement. 
—The first two payments promised to be made 
by the defendant to the plaintiff in a postnup- 
tial contract, which was made after the separa- 
tion of the parties and is recited in the opinion, 
are held supported by a consideration, and not 
in contravention of any public policy of the 
state; and the validity of the contract in other 
respects is not determined.—Vanderburgh v. 
Vanderburgh, Minn., 180 N. W. 999. 


31. Injunction—Suit on Bond.—In an action 
against a chattel mortgagee and his sureties 
on a forthcoming bond, given for dissolving 
injunction under Code Prac. art. 307, given to 
prevent sale of the mortgaged chattels, plain- 
tiff held not entitled to recover the difference 
between the proceeds of sales made in fore- 
closure of the chattel mortgage and the amount 





























XUM 


VoL. 92 


CENTRAL LAW JOURNAL 259 








eventually collected for the property sold, the 
cost of feeding and caring for certain mules 
covered by the mortgage, or the costs of sale 
made by plaintiff receivers—Edenborn v. Black- 
sher, La., 86 So. 817. 


32. Innkeepers—Bailee for Hire.—A vault box 
in view of the hotel office, protected by a double 
lock requiring two keys to open, was undoubt- 
edly a proper place for the temporary deposit 
of the guest’s money, and neither defendant 
hotel nor the plaintiff guest were culpable for 
offering or accepting it for that purpose; it 
being as suitable as the metal drawer of the 
desk where defendant kept its own and guest’s 
money.—Benjamin y. Colonial Hotel Co., Pa., 
112 Atl. 54. 


33. Insurance—Authority of Agent. — Ordi- 
narily an agent having authority merely to 
solicit life insurance and collect premiums, but 
who does not issue or countersign policies, is 
not authorized to make contracts of insurance. 
—Beswick v. National Casualty Co., Mo., 226 S. 
W. 1031. 

34. Cause of Action.—A policy of insurance 
covering loss sustained by a lessee of a build- 
ing by reason of the breakage of glass by causes 
beyond his control protects him upon his liability 
to replace broken glass according to the terms 
of his lease. Proof of breakage is proof of a 
cause of action founded on the policy unless 
there is an affirmative showing that the break- 
age was within an exception of the policy.— 
Banner Laundry Co. v. Great Eastern Casualty 
Co., Minn., 180 N. W. 997. 

35. “Disease Common to Both Sexes.— 
Within the terms of a health policy insuring 
against loss of time from disease or illness 
common to both sexes, a disease is common to 
both sexes unless one sex is immune therefrom, 
and the disease known as salpingitis, which is 
sort of an inflammation, is deemed a disease 
common to both sexes, as males are not im- 
mune, though it attacked insured a woman in 
her genital organs.—National Life & Accident 
Ins. Co. v. Weaver, Tex., 226 S. W. 754. { 

36. “Father” or “Mother” Include Step- 
father and Stepmother.—Where the constitution 
of a fraternal society provides that when a 
named beneficiary predeceases the insured the 
fund shall be paid, at the death of the insured, 
to certain relatives, naming them, held that the 
words “father or mother” as used therein in- 
clude “stepfathgr and stepmother.’—McGaughey 
v. Grand Lodge, A. O. U. W., Minn., 180 N. W. 
1001. 











37. Foreclosure Sale.—Where an insurance 
contract provided for payment of loss or dam- 
age to a mortgagee as its interest might appear, 
and that the insurance should not be invali- 
dated by any foreclosure or other proceedings 
or notice of sale, and after foreclosure sale and 
execution of a certificate of purchase to the 
mortgagee but within the statutory period of re- 
demption the property was destroyed by fire, 
the insurance was still in force as respects the 
mortgagee as such’ purchaser.—Trustees of 
Schools vy. St. Paul Fire & Marine Ins. Co., IIl., 
129 N. E. 567. 

38. Injury Outside State——A contract of in- 
surance against liability for personal injury or 
death of an employee, providing that the loca- 
tion where the business or work was to be car- 
ried on was the state of Louisiana, but further 
stipulating that it should cover injuries arising 
out of and in the course of the employer's trade 
while conducted “either at the location therein 
described or defined, or elsewhere in connection 
therewith,” covered death of a servant in the 
State of Texas, where the servant was tem- 
porarily beyond the state line doing work in 
connection with that which was being done 
mainly within the state of Louisiana.—S. ‘ 
Zagst & Co. v. Southern Surety Co., La., 86 So. 


é 











39.——-Waiver of Breach of Contract.—Where 
an application for life insurance stated that the 
occupation of insured was that of stationary en- 
gineer in an electric light plant, that he had no 
other occupation, and did not contemplate any 
change of occupation, and insurer’s agents knew 
that he was so engaged when application was 
taken recovery for the death of insured from 
contact with a charged wire could not be de- 
feated under a provision in the policy that in- 





sured would not engage in handling electric 
wires or dynamos.—Hungerford v. Mutual Life 
Ins. Co. of New York, Iowa, 180 N. W. 849. 

40. Intoxieating Liquors—Knowledge of Man- 
ufacture.—In a prosecution for feloniously man- 
ufacturing intoxicating liquors, where defend- 
ant had been indicted with another and a sev- 
erance had been granted, it was error to re- 
fuse to instruct that before defendant could be 
found guilty he must have actively aided, as- 
sisted, encouraged, or consented to the manufac- 
ture of whisky; mere passive knowledge that 
whisky was being made not being sufficient.— 
Miss., 86 So. 862. 

41. Landlord and Tenant—Doctrine of Emble- 
ments.—Foreclosure under trust deeds executed 
prior to leases worked an eviction of the ten- 
ants by a paramount title and a termination ab 
initio of their leases, and the doctrine of em- 
blements does not apply to such cases.—Armour 
Fertilizer Works v. Taylor, Va., 105 S. E. 574. 

42. Renewal of Lease.—Where lease grant- 
ed the lessee right to renew from year to year, 
and three renewals were had with the co-opera- 
tion of the lessors by receiving of payments of 
rent and making no objection to the lessee’s 
occupancy, there was a practical construction 
of the renewal covenant by the parties, showing 
three renewals to be within the scope of the 
lessee’s optional right; his holding over after 
expiration of the third renewal when the lessors 
gave him notice to quit being without right.— 
Buckland v. Tarble, Vt., 112 Atl. 217. 

43. Voluntary Surrender. — Under a lease 
wherein lessor was given option of terminating 
at any time by paying certain amounts, and 
lessee was given right to sublet and did sub- 
let a portion of a building for three years with 
right of renewal, subject to exercise of the 
option, the sublease became wholly effective 
with its right to a renewal where the principal 
lessee voluntarily surrendered the premises to 
the lessor.—Golde Clothes Shop v. Silver, Conn., 
112 Atl. 264. 

44. Mandamus — Omission of Question to 
Voters.—Mandamus lies to compel the omission 
of a question from an official ballot, the courts 
no longer adhering to the distinction between 
writs of mandamus and injunction, and man- 
damus being allowed as a preventative remedy 
as well as to require the performance of a 
definite specific act.—Levering v. Board of Sup’rs 
of Elections, Md., 112 Atl. 301. ° 

45. Master and Servant—Arising Out of Em- 
ployment.—Where an epileptic employee hauling 
water in a tank on which he had to stand while 
filling it was drowned in the partially filled 
tank and there was no direct evidence that he 
fell in as a result of a fit, a finding that the 
accident arose out of the employment was au- 
thorized and not subject to the objection that 
from the evidence it conclusively appeared that 
his death was the result of disease, within Work- 
men's Comnensation Act, § 76. el. (d).—Miller v. 
Beil, Ind., 129 N. E. 493. 

46. “Casual Employment.”—Where a teach- 
er on vacation was employed by a farmer to 
complete the construction of a silo by putting 
on a roof and painting it, his employment was 
“casual in character, and not in the regular 
course of the business of the employer,” within 
Workmen’s Compensation Act 115, § 104, and 
he was therefore excluded from the benefits of 
the act.—Blake v. Wilson, Pa., 112 Atl. 126. 

47. Course of Employment.—Evidence that 
deceased, a special officer to patrol mining com- 
pany’s property, was struck and killed by a 
train, after leaving work, about 1,200 feet from 
the mine, held sufficient to support finding that 
he was not killed in the course of his employ- 
ment, although the company had an interest 
in the property on either side of the railway at 
the point of the accident.—Stahl v. Watson Coal 
Co., Pa., 112 Atl. 14. 

48. “Hoisting Machine.”—A crane used for 
hoisting heavy materials and in carrying them 
to a new place of deposit held a “hoisting ma- 
chine” within Act May 13, 115 (P. L. 286) § 5, 
prohibiting employment of minors on “hoisting 
machines.’—Lincoln v. National Tube Co., Pa., 
112 Atl. 73. 

49. Hours of Service.—Evidence in an ac- 
tion for injuries through negligence in permit- 
ting work in excess of the hours prescribed 
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by Act March 4, 1907 (U. S. Comp. St. §§ 8677- 
8680), held to warrant submission of case to the 
jury for a finding that the order given by de- 
fendant railway to plaintiff drawbridge tender 
contemplated that plaintiff should instruct a 
new bridge tender through actual participation 
i nthe work at the bridge used in interstate com- 
merce, if the new bridge tender for any reason 
was incapable of starting the engine to operate 
the draw or of keeping it in motion when 
started—Oesmond vy. Boston & M. R. R., Mass., 
129 N. E. 596. 


50. Parent and Child.—The owner of an au- 
tomobile, which at the time of the accident was 
being driven by the owner’s son with the own- 
er’s consent, but for the son’s own purposes, is 
not liable for pamesiee thereby caused.—Smith 
v. Higgins, N. Y., 185 N. Y. S. $32, 


51. Teamster Not Employee.—The owner of 
a team who engages himself and his team to 
another does not become an employee within 
the Compensation Act unless the other is in 
control of both man and team.—Norton v. Day 
Coal Co., Iowa, 180 N. W. 905. 


52. Municipal Corporations — Enjoining Pay- 
ment of illegal salary.—The court did not err, 
under the facts of the case, in holding that 
Dobbs had such interest in the subject-matter 
of the suit as entitled him to maintain it; and 
it follows that any other parties who were tax- 
Payers of the city could be added as parties.— 
a ¢ of a and Waterworks v. Dobbs, Ga., 

05 1, 


53. A <ceit of Assessment.—In determin- 
ing whether there was gross inequality in area 
assessment, evidence that the property, which 
was presently used for a cemetery, might in the 
near future be used for a different purpose, and 
streets be run through it, is immaterial.—Wet- 
terau v. Farmers’ & ‘Merchants’ Trust Co., Mo., 
226 S. W. 941. 


54. Local Improvement. — An ornamental 
electric street lighting system held a local im- 
provement which could be paid for by levy 
of special assessment.—City of ye a v. 
Springfield Consol. Ry. Co., lll., 129 N 580. 

5 The mere fact that the city yt a 
pier did not make it a public “highway,” es- 
pecially where it was not open for, or devoted 
to, the use of the public generally as a high- 
way, and the+*general public did not in fact use 
it as such.—Mayor and City Council of Balti- 
more v. De Palma, Md., 112 Atl. 277. 


56. Power to Employ Special Attorney.— 
Under the charter of the city of International 
Falls, the city attorney is charged with the 
duty of conducting all civil suits, prosecutions, 
and proceedings in which the city is interested, 
and the city council has no power to employ a 
special attorney to conduct litigation in which 
it may have an interest.—Thwing v. ad of 
International Falls, Minn., 180 N. W. 10 


57. Navigable Waters—Right of ha 
The right of the United States in the navigable 
waters within the several states is limited to 
the control thereof for purposes of navigation 
and subject to such right, the state is the owner 
of the navigable waters within its boundaries 
and of the land thereunder.—Port of Seattle v. 
Oregon & W. R. Co., U. S. S. C., 41 Sup. Ct. 237. 

58. Negligence — Mistake in Supposing Fire 
Extinguished.—The fact that one who negli- 
gently started a fire watched it until he thought 
it was out and could not be communicated 
against the wind to plaintiff's property does not 
release him from liability for the destruction 
of plaintiff's property, after the fire was there- 
after revived and communicated to such property 
by a change of the wind.—Kritselis v. Petty, 
Va., 105 S. E. 536. 

59. Physicians and Surgeons—Isolated Treat- 
ments Not “Practice.”"—Within G. L. 6178, au- 
thorizing registration of one who had been en- 
gaged for two years in the practice of veteri- 
nary medicine and surgery, “practice” does not 
mean a few isolated act treatments, but implies 
a continuing occupation, and a practitioner of 
veterinary science is one who habitually held 
himself out to the public as such.—Sanborn v. 
Weir, Vt., 112 Atl. 228. 


60. Principal and Agent—Authority to Col- 
lect Rents Revoked by Death of Owner.—Au- 























thority to manage realty and collect rents in 
effect made its possessor the agent of the owner 
for such purpose, and was revoked by his death 
where not coupled with an interest.—Dailey v. 
Doherty, Mass., 129 N. 679. 


61. Sales—Accord and Satisfaction. — Where 
shoes were purchased after examination and 
opportunity to examine them by the buyer's 
representative, the buyer was liable for the 
whole purchase price, and could not retain part 
and return the balance because they were un- 
satisfactory. — Felstiner-O’Connell Shoe Co. v. 
Levy, N. Y., 185 N. Y. S. 899. 


62. Street Railways—Agreement to Carry Po- 
licemen and Firemen Free.—The enactment of 
the Public Service Commission Law of 1911 did 
not supersede the right of a city of the first 
class to insist on the enforcement of its rights 
under the terms of franchise ordinance passed 
by the city and accepted by a street railway 
company prior to the going into effect of the law 
requiring grantees, their successors or assigns, 
to carry the city's policemen and firemen free 
when engaged in their official respective duties. 
—State v. Seatle & R. V. Ry. Co., Wash., 194 Pac. 
$20. 


63. Truste—Confidential Relation. —HAIt is the 
duty of parties standing in a relation of trust 
and confidence toward each other to refrain 
from concealment, or false or deceptive repre- 
sentations, in transactions affecting the prop- 
erty in which they are jointly interested, and if 
one of them, by means of such concealment, or 
false or deceptive representations, secures the 
interest of the other in the common property, 
he will be treatea in equity as a trustee, and 


compelled to account therefor. — Lopinsky v. 
Hurvitz, W. Va., 106 S. E. 593. 
64. Vendor and Purchaser — Good Record 


Title—In a case stated between vendor and 
purchaser, the question submitted whether a 
deed from one “W,” trustee, “passes a good rec- 
ord title in fee simple’’ must be answered in 
the affirmative, where such deed was executed, 
delivered, and recorded more than 25 years prior 
to the sale agreement between plaintiff and de- 
fendant, and recited that it was “made in pur- 
suance of a request of the cestui que trustent,” 
and the case stated did not give any facts as to 
inquiries by the grantee from W. or by others 
dealing with the title, nor did it show who had 
been in possession of the premises since the date 
of the deed.—Ft. Pitt Stamping & Enameling 
Co, v. American Natural Gas Co., Pa., 112 Atl. 
35. 


65. War—President’s Power to Appoint Gen- 
eral Court-martial on Camp Commander.—Under 
the eighth Article of War (Comp. St. § 2308a), 
authorizing the President to empower the com- 
manding officer of any district or any force or 
body of troops to appoint general courts-mar- 
tial, he had authority to confer such power on 
the commander of a military camp.—Givens v. 
Zerbst., U. S. S. C., 41 Sup. Ct. 227. 

66. Wills—Validity of Deed to Avoid Probate 
Costs.—The mere fact that deeds are executed 
to avoid the expense and necessary court work 
in probating a will does not render such deeds 
invalid.—Argile y. Fulton, Ill, 129 N. E. 526. 

67. Witnesses—Trade Secrets.—In an action 
in contract to recover half losses incurred on a 
purchase for resale on joint account by plaintiff 
and defendant of certain hosiery clips, the re- 
fusal of the trial court to order plaintiff to 
answer on cross-examination as to the name 
of the person of whom he bought and to whom 
he sold the merchandise, on the ground plain- 
tiff was privileged to refuse to disclose trade 
secrets, however relevant to the matter in dis- 
pute, was erroneous; fair and full cross-exami- 
nation to develop relevant facts being a matter 
of ose — —Gossman v. Rosenberg, Mass., 
129 N. E. 

68. ob Compensation Act — “Knowl- 
edge” Defined.—Since knowledge of an accident 
on the part of the employer is a substitute for 
written notice to him, he must have knowledge 
within the time when the written notice should 
have been given under the Workmen’s Compen- 
sation Act; “knowledge” being used in the stat- 
ute in its ordinary sense as meaning actual 
knowledge, but not —— certainty.—Walk- 
den’s Case, Mass., 129 N . 396. 











